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Manitoba Environment Act: Thematic Review of Reform Recommendations

Below is a thematization of the recommendations from the various reports concerning
Manitoba’s Environment Act. The purpose of this memo aims to identify broad themes and group
related recommendations from the Manitoba Law Reform Commission (MLRC) report and the
Clean Environment Commission (CEC) reports on specific projects.

Overview

A review of the recommendations across the MLRC and CEC reports reveals several key themes
aimed at strengthening and modernizing Manitoba’s environmental assessment and licensing
regime. These overarching themes include:

e Legislative and Regulatory Reform: Enhancing the clarity, structure, and the scope of
The Environment Act and its associated regulations.

e Strengthening Public Participation and Transparency: Increasing opportunities for
public involvement and ensuring greater access to information throughout the
environmental assessment and licensing processes.

e Improving Environmental Assessment Processes: Refining the procedures, scope, and
considerations involved in environmental assessments.

e Enhancing Decision-Making and Accountability: Establishing clearer criteria for
decision-making and providing mechanisms for obtaining reasons for decisions and
appeals.

e Focus on Post-Licensing Activities and Enforcement: Strengthening requirements for
monitoring, auditing, enforcement, and review after a licence has been granted.
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Integration of Indigenous Knowledge and Engagement: Emphasizing the importance
of incorporating Traditional Indigenous Knowledge and ensuring meaningful
engagement with Indigenous communities.

Addressing Cumulative Effects and Sustainability: Promoting a more comprehensive
consideration of cumulative environmental effects and the long-term sustainability of
development.

Specific Sectoral Improvement: Addressing unique environmental challenges within
particular sectors, such as forestry and hog production.

The following sections elaborate on these themes by grouping specific recommendations from
the various reports.

1. Legislative and Regulatory Reform

This theme focuses on recommendations aimed at improving the foundational legal framework
of environmental assessment and licensing in Manitoba.

The MLRC recommends a reorganization of The Environment Act into separate “Parts”
corresponding to distinct steps in the process (e.g. Administration, CEC, Proposals
Reports, Enforcement).!

The MLRC also suggests that existing regulations and guidance materials should be
amended or replaced, and new ones developed to align with the reorganised Act and
provide more detailed descriptions of the process elements, including Environmental
Assessment Reports, Public Participation, Enforcement, and Timelines.?

The definition of "environment" in Section 1(1) of The Act should be amended or
replaced to include a broader range of considerations such as air, land, water,
atmosphere, organic and inorganic matter, living organisms, human-made structures,

! Manitoba Law Reform Commission, Consultation Report - Manitoba’s Environmental Assessment and Licensing
Regime under the Environment Act, (Manitoba: Manitoba Law Reform Commission, 2015) at 93-99,

online: CanLIIDocs 543, https://canlii.ca/t/2fhn. [MLRC] Recommendation 1.1.

2 |bid at 93, Recommendation 1.2.
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socio-cultural-economic-aesthetic conditions, and the interrelationships between these
elements.?

e The MLRC proposes amending Section 1(1) to include definitions for terms such as
Aboriginal Traditional Knowledge, Environmental Assessment Report, Significance,
Effect, and Impact.*

e The CEC report on the Forest Management Plan Approval Process recommends
developing a single, unified approval process that integrates environmental assessment
requirements into forest management planning.® It also suggests amending forestry
legislation to ensure environmental protection is fully integrated into the forest
management process.®

e The MLRC recommends amending Section 16 of The Environment Act to expand the
Minister’s discretionary power to decide on the classification of a development or require
an environmental assessment for projects not explicitly listed, accompanied by decision-
making criteria.”

e The criteria in the Classes of Development Regulations should be expanded to include
considerations such as the proposed location, environmental sensitivity, uniqueness,
potential effects, and the existence of standard mitigation measures.®

e The MLRC suggests revising Section 1(2) of The Environment Act to include the term
"proposal" or "development description" to differentiate between an Environment Act
Proposal (EAP) and an Environmental Assessment Report.®

3 Ibid, Recommendation 1.3.

4 Ibid, Recommendation 1.4.

® Clean Environment Commission, Forest Management Plan Approval Process, (Manitoba: CEC, May 2020) at 47-50,
online (pdf): Government of Manitoba <
https://www.cecmanitoba.ca/doc/commission_reports/Keeyask%20WEB%20FINAL2.pdf> [Forest Management].
6 Ibid.

"MLRC, supra note 1 at 95, Recommendation 3.1.

8 Ibid, Recommendation 3.2.

° Ibid, Recommendation 4.2.


https://www.cecmanitoba.ca/doc/commission_reports/Keeyask%20WEB%20FINAL2.pdf
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2. Strengthening Public Participation and Transparency

These recommendations aim to ensure that the public has meaningful opportunities to engage
in the environmental assessment and licensing process and that relevant information is
accessible.

e The MLRC recommends amending Section 1(1) of The Act to explicitly include the
consideration and incorporation of public input into environmental decision-making as a
purpose of The Act.*®

e The Act should be amended to include more mandatory requirements for public
participation with legislated timelines at various stages, including the determination of
the class of development, review of scoping documents, review of CEC terms of
reference, and review of Environmental Assessment Reports (EARs).

e Alargervariety of public participation opportunities should be utilised, and criteria
should be established for when the Minister should establish a public advisory committee
and require the CEC to act as a mediator. The addition of a provision for the use of
Petitions should be considered.*?

e Guidance documents should be updated to detail available public participation
opportunities, summarise the assessment process, outline requirements for EAPs and
EARs, explain decision-making processes and authorities, describe the appeal process,
and address other important elements.”

e Section 17 of The Act should be amended to set out the materials required in public
registry files, including an index and additional regulatory project requirements like
permits and licences from other Acts.*

e TheAct should be amended to mandatorily require decision-makers to consider public
input at all decision-making stages, such as determining the level of assessment, the
need for a public hearing, the scope of assessment, and the final licensing decision.*®

10 1pid at 94, Recommendation 2.1.
1 |bid, Recommendation 2.2.
12 |pid, Recommendation 2.3.
13 |bid, Recommendation 2.4.
4 |bid, Recommendation 2.5.
15 Ibid, Recommendation 2.6.
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e The Act should allow proponents and the public to acquire reasons for key decisions,
including the class of development, scope of assessment, CEC terms of reference, final
licensing decision, and appeals.'®

e The CEC report on the Forest Management Plan Approval Process recommends
enhancing public access to information and broadening opportunities for public
input during forest management planning.'” It also suggests creating plain-language
documents explaining the process'® and ensuring all relevant documents are made
publicly available.*

e The CEC reports on the Manitoba-Minnesota Transmission Project (MMTP)%®, Keeyask
Generation Project,? and Bipole Ill Transmission Project?? all highlight the importance of
public consultation and recommend specific actions related to communication plans,
engagement sessions, and public information sharing. For example, Manitoba Hydro for
the MMTP should complete a communication plan and maintain a frequently updated
website with project information.

16 Ibid at 95, Recommendation 2.7.

" Forest Management, supra note 5 at 47-50.

18 pid.

¥ bid.

2 Clean Environment Commission, Report on Public Hearing Manitoba-Minnesota Transmission Project, (Manitoba:
CEC, September 2017) at 149-151, online (pdf): Government of Manitoba <
https://www.cecmanitoba.ca/hearings/mb-minnesota-transmission-

project/doc/final report/00850.MB_Clean Enviro Report web.pdf> [Manitoba-Minnesota] at 150,
Recommendation 12.5.

2 Clean Environment Commission, Report on Public Hearing Keeyask Generation Project, (Manitoba: CEC, April 2014)
at 165-167, online (pdf): Government of Manitoba <

https://www.cecmanitoba.ca/doc/commission reports/Keeyask%20WEB%20FINAL2.pdf>, at 166,
Recommendations 10.11 and 13.2.

22 Clean Environment Commission, Report on Public Hearing Bipole Ill Transmission Project, (Manitoba: CEC, June
2013) at 127-130, online (pdf): Government of Manitoba <

https://www.cecmanitoba.ca/doc/commission reports/FINAL%20WEB%20Bipole%20111%20Transmission%20Proje
ct WEB1.pdf>[Bipole] at 128, Recommendations 12.2 and 12.3.



https://www.cecmanitoba.ca/hearings/mb-minnesota-transmission-project/doc/final_report/00850.MB_Clean_Enviro_Report_web.pdf
https://www.cecmanitoba.ca/hearings/mb-minnesota-transmission-project/doc/final_report/00850.MB_Clean_Enviro_Report_web.pdf
https://www.cecmanitoba.ca/doc/commission_reports/Keeyask%20WEB%20FINAL2.pdf
https://www.cecmanitoba.ca/doc/commission_reports/FINAL%20WEB%20Bipole%20III%20Transmission%20Project_WEB1.pdf
https://www.cecmanitoba.ca/doc/commission_reports/FINAL%20WEB%20Bipole%20III%20Transmission%20Project_WEB1.pdf
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3. Improving Environmental Assessment Processes

These recommendations focus on refining how environmental assessments are conducted and
what they should consider.

e The mandatory requirements for an EAP should reflect a "sliding scale" with different
levels of information required for Class 1, 2, and 3 developments.?

e The MLRC recommends amending Section 1(2) to include a definition for "scoping
document" or "terms of reference".?*

e The mandatory requirements for environmental assessment should also reflect a "sliding
scale" with different levels of assessment and reporting for the different classes of
development.”®

e Sections of The Act should be amended to mandatorily require the production and public
review of formal scoping documents, as well as review by the Technical Advisory
Committee (TAC) and potentially the CEC.%

e The Act should include criteria for determining the level of assessment and finalising
scoping documents, including consideration of comments from the public, TAC,
Indigenous peoples, and the proponent.”

e The definition of "assessment" should be revised to clearly distinguish between an EAP
and an Environmental Assessment Report (EAR), and the term "environmental
assessment report" should be added to The Act.?®

e Sections of The Act should be amended to mandatorily require the production and
submission of a separate Environmental Assessment Report.?

e The Act or separate regulations should set out specific requirements for conducting an
environmental assessment and producing an EAR, including mandatory considerations
such as the need for the development, alternatives, environmental effects, mitigation,

B MLRC, supra note 1 at 95, Recommendation 4.1.
2 |bid at 96, Recommendation 6.1.

% |bid, Recommendation 6.2.

% |bid, Recommendation 6.3.

2" |bid, Recommendation 6.4.

2 |bid at 97, Recommendation 6.5.

2 |bid, Recommendation 6.6.
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follow-up, significance of residual effects, cumulative effects, public information,
Aboriginal Traditional Knowledge, and sustainability.*

e Guidance should be provided on conducting environmental assessments and preparing
EARs through various methods, including government documents, detailed terms of
reference, templates, and adoption of guidance from other jurisdictions.*

e Specific project or industry-based guidance documents should be developed for
conducting assessments and preparing reports.*

e The CEC reports on various projects often include recommendations for specific
environmental studies, monitoring, and mitigation measures that should be incorporated
into the environmental assessment process. The report on Bipole I1I** and the Red River
Floodway Expansion** explicitly recommend enhancing the practice of environmental
assessment by requiring higher standards and providing clearer guidance.

4. Enhancing Decision-Making and Accountability

These recommendations aim to make the decision-making process more transparent and
provide avenues for review.

e The Environment Act should be amended to include decision-making criteria for various
stages, such as determining if a project is a development, assigning the level of
assessment, defining the scope of the assessment/report, and approving or denying the
final licence.®

30 Jbid, Recommendation 6.7.

31 |bid, Recommendation 6.8.

32 |bid at 98, Recommendation 6.9.

¥ Bipole, supra note 22 at 130, Recommendation 13.1.

3 Clean Environment Commission, Report on Public Hearing Red River Floodway Expansion (Manitoba: CEC, June
2005) at 115-120, online (pdf): Government of Manitoba

<https://www.cecmanitoba.ca/doc/commission reports/Commissioned-Reports-2004-2005-

Red River Floodway Expansion.pdf>[Red River] at 118, Recommendation 4.2.

% MLRC, supra note 1 at 105, Recommendation 7.1.



https://www.cecmanitoba.ca/doc/commission_reports/Commissioned-Reports-2004-2005-Red_River_Floodway_Expansion.pdf
https://www.cecmanitoba.ca/doc/commission_reports/Commissioned-Reports-2004-2005-Red_River_Floodway_Expansion.pdf
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The Act should allow proponents and the public to acquire reasons for these key
decisions.*®

Section 17 of The Act should require the inclusion of requested reasons for decision in
public registry files.*

Sections 27 and 28 of The Act should be amended to allow for the review of licensing
decisions by an independent body, such as an ad hoc review panel or the Clean
Environment Commission, with recommendations submitted in writing.*®

The Act should include legislated timelines for the review of appeal documents and final
appeal decisions.*

The Act should allow the public to acquire reasons for appeal decisions made by the
Minister and the Lieutenant Governor in Council.*

Section 17 should be amended to require the inclusion of appeal documents in Public
Registry files, including applications, decisions, and reasons.*

The CEC report on the Red River Floodway Expansion recommended the establishment of
an arms-length appeal body to adjudicate claims regarding groundwater issues.*

5. Focus on Post-Licensing Activities and Enforcement

These recommendations seek to ensure that environmental commitments are followed through
after a project is licensed.

Sections 10, 11, and 12 of The Act should be amended to include mandatory post-
licensing requirements such as monitoring plans, environmental management and
protection plans, auditing requirements, and program evaluation requirements, which
should be discussed in the EAP and EAR.*

% |bid, Recommendation 7.2.

37 Ibid, Recommendation 7.3.

3 |bid, Recommendation 8.1.

3 |bid, Recommendation 8.2.

40 Ibid at 99, Recommendation 8.3.

4! Ibid, Recommendation 8.4.

42 Red River, supra note 34 at 116, Recommendation 7.7.
“MLRC, supra note 1 at 99, Recommendation 9.1.
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e The Act should expressly empower the Minister to audit a proponent’s post-licensing
activities and to periodically review and amend licences and conditions if necessary.*

e The Act should include a broader range of enforcement provisions, including penalties for
false information, administrative penalties, and injunctions/stop work orders.*

e The Act should require regular formal reviews of the environmental assessment and
licensing system in Manitoba.*®

e The Act should mandate that post-licensing monitoring, auditing, enforcement, and
review information be made publicly available, subject to protection of confidential
information.*’

e CECreports on projects like the Manitoba-Minnesota Transmission Project, Keeyask
Generation Project, and Bipole Il Transmission Project include numerous licensing and
non-licensing recommendations related to ongoing monitoring, reporting, third-party
audits, and the maintenance of public websites with project information.

6. Integration of Indigenous Knowledge and Engagement

These recommendations underscore the importance of respecting and incorporating Indigenous
perspectives.

e The MLRC recommends amending Section 1(1) to include a definition for Aboriginal
Traditional Knowledge.*

e The Act should be amended to make the consideration and incorporation of public input
a purpose, implicitly including Indigenous input.*

e The criteria for determining the level of assessment and finalising scoping documents
should include comments from affected Aboriginal people or cultural communities.*®

4 Ibid, Recommendation 9.2.

4 |bid, Recommendation 9.3.

¢ Ibid, Recommendation 9.4.

47 Ibid, Recommendation 9.5.

8 |bid at 93, Recommendation 1.4.

“ Ibid at 94, Recommendation 2.3, 2.4.
%0 Ibid at 96, Recommendation 6.4.
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e Mandatory considerations for environmental assessments and reports should
include Aboriginal Traditional Knowledge.**

e The CEC reports on the Manitoba-Minnesota Transmission Project,>? Bipole Il
Transmission Project,*® and Wuskwatim Generation and Transmission Projects> all
emphasise the need for early and comprehensive engagement with Indigenous
communities, the incorporation of Aboriginal Traditional Knowledge, and the
development of databases to support this.

7. Addressing Cumulative Effects and Sustainability

These recommendations highlight the need to consider the broader and long-term
environmental consequences of projects.
e Mandatory considerations for environmental assessments and reports should
include cumulative effects and the sustainability of the proposed development.*®
e The CEC report on the Forest Management Plan Approval Process recommends requiring
a cumulative effects assessment in forest management plans.®
e The non-licensing recommendations for the Bipole Il Transmission Project®” and the Red
River Floodway Expansion®® call for enhanced cumulative effects assessment
practices and the development of guidelines.
e The CEC report on Wuskwatim Generation and Transmission Projects emphasises the
need for monitoring and reporting on cumulative environmental effects and the
development of sustainability indicators.>® The report also recommends that future EIS

51 Ibid at 97, Recommendation 6.7.

52 Manitoba-Minnesota, supra note 20 at 150, Recommendation 6.2.

3 Bipole, supra note 22 at 129, Recommendations 6.1 and 6.2.

% Clean Environment Commission, Report on Public Hearings Wuskwatim Generation and Transmission Projects
(Manitoba: CEC, September 2004) at 122-128, online (pdf): Government of Manitoba <
https://www.cecmanitoba.ca/doc/commission reports/Commissioned-Reports-2004-2005-

Wuskwatim Generation Transmission Projects Full Report.pdf>[Wuskwatim] at 123, Recommendation 7.1 (b)(1).
%5 MLRC, supra note 1 at 97, Recommendation 6.7.

% Forest Management, supra note 5 at 47-50.

5" Bipole, supra note 22 at 129, Recommendation 11.1.

%8 Red River, supra note 34 at 118, Recommendations 4.1 and 4.2.

% Wuskwatim, supra note 54 at 122-125, Recommendations 7.1 (b)(1) and 7.2(a)(1).

10


https://www.cecmanitoba.ca/doc/commission_reports/Commissioned-Reports-2004-2005-Wuskwatim_Generation_Transmission_Projects_Full_Report.pdf
https://www.cecmanitoba.ca/doc/commission_reports/Commissioned-Reports-2004-2005-Wuskwatim_Generation_Transmission_Projects_Full_Report.pdf
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submissions for large-scale hydroelectric developments directly address the Government
of Manitoba’s Sustainable Development Code.®°

8. Specific Sectoral Improvement

These recommendations address unique environmental challenges within particular sectors.

e The CEC report on Environmental Sustainability and Hog Production in Manitoba® makes
numerous recommendations related to stricter phosphorus management, banning
winter manure application, improving manure storage and application practices,
researching water and soil issues, considering biodiversity, and strengthening
communication between government and producers.

e The CEC report on the City of Brandon Industrial Wastewater Treatment Facility
Expansion and Maple Leaf Foods Inc. Hog Processing Plant Alteration® focuses on
wastewater effluent limits, environmental management systems, water audits,
greenhouse gas inventories, and the need for a study on the sustainability of hog
production in the Assiniboine River basin.

e The CEC report on the Forest Management Plan Approval Process includes
recommendations specific to forestry, such as updating environmental guidelines,
addressing air and water quality, and visual impacts.

€ Jbid at 128, Recommendation 7.10.

& Clean Environment Commission, Environmental Sustainability and Hog Production in Manitoba, (Manitoba: CEC,
December 2007) at 155-160, online (pdf): Government of Manitoba <

http://cecmanitoba.ca/doc/commission reports/Commissioned-Reports-2007-2008-

Environmental Sustainability2.pdf>.

62 Clean Environment Commission, Report on Public hearings City of Brandon Industrial Wastewater Treatment
Facility Expansion and Maple Leaf Foods Inc. Hog Processing Plant Alteration (Manitoba: CEC, October 2003) at 44-47,
online (pdf): Government of Manitoba < http://cecmanitoba.ca/doc/commission_reports/Commissioned-Reports-
2007-2008-Environmental Sustainability2.pdf>.

11
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